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Thi s  c a s e  a r os e  f r om a n a c c i de nt  whe r e i n t he  pl a i nt i f f ,  Lor e na

Ma e  Ri c e ,  f e l l  whe n s he  s t e ppe d on a  wa t e r  me t e r  c ove r  l oc a t e d on

t he  pr ope r t y of  t he  de f e nda nt ,  Rona l d Ha ns on,  a nd a l l e ge dl y

c ont r ol l e d by bot h Ha ns on a nd t he  Knoxvi l l e  Ut i l i t i e s  Boa r d.   The

c a s e  wa s  di s mi s s e d on de f e nda nt s '  mot i ons  f or  s umma r y j udgme nt .

Thi s  a ppe a l  r e s ul t e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  a ppe l l a nt  ha s  pr e s e nt e d a  r a t he r  ve r bos e  a nd a r gume nt a t i ve

i s s ue  f or  our  c ons i de r a t i on.   Suf f i c e  i t  t o s t a t e  t ha t  t he  i s s ue  i n

i t s  f i na l  a na l ys i s  i s  s i mpl y a  c ha l l e nge  t o t he  a c t i on of  t he  t r i a l

c our t  i n  s us t a i ni ng t he  mot i on f or  s umma r y j udgme nt .

The  a ppe l l e e ,  Knoxvi l l e  Ut i l i t i e s  Boa r d ha s  pr e s e nt e d a not he r

i s s ue  f or  our  r e vi e w:  " Di d t he  pl a i nt i f f s  pr e s e nt  e v i de nc e  a s

r e qui r e d by T. C. A.  §  29- 20- 204 t ha t  t he  de f e nda nt  KUB ha d c ons t r uc -

t i ve  a nd/ or  a c t ua l  not i c e  of  t he  a l l e ge dl y da nge r ous  c ondi t i on. "

By t hi s  i s s ue  t he  KUB s e e ks  t o  i nvoke  t he  doc t r i ne  of  gove r nme nt a l

i mmuni t y a s  pr ovi de d i n  The  Gove r nme nt a l  Tor t  Li a bi l i t y Ac t ,  T. C. A.

§§ 29- 20- 101,  e t  s e q.

KUB i s  a n a r m of  t he  Ci t y of  Knoxvi l l e  a nd i s  t hus  e nt i t l e d t o

t he  pr ot e c t i on of  t he  GTLA i f  a ppl i c a bl e .   The  de f e nda nt ,  Rona l d

Ha ns on i s  not .   Si nc e ,  howe ve r ,  t h i s  i s  a  pr e mi s e s  l i a bi l i t y

a c t i on,  a c t ua l  or  c ons t r uc t i ve  not i c e  i s  r e qui r e d i n  a ny c a s e .

Li a bi l i t y i n  de f e c t i ve  pr e mi s e s  c a s e s  s t e ms  f r om s upe r i or  knowl e dge
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of  t he  c ondi t i on of  t he  pr e mi s e s .   Mc Cor mi c k v.  Wa t e r s ,  594 S. W. 2d

385,  387 ( Te nn.  1980) .   Ac c or di ngl y,  t he  pl a i nt i f f  mus t  pr ove  t ha t

t he  de f e nda nt  ha d e i t he r  a c t ua l  or  c ons t r uc t i ve  not i c e  of  t he

i nj ur y- c a us i ng c ondi t i on.   Thi s  pr oof  ma y t a ke  one  of  t wo f or ms .

Fi r s t ,  t he  pl a i nt i f f  ma y s how t ha t  t he  de f e nda nt  i t s e l f  c a us e d or

c r e a t e d t he  c ondi t i on a nd,  t he r e f or e ,  ha d not i c e  of  i t .  Sa nde r s  v .

St a t e ,  783 S. W. 2d 948,  951 ( Te nn.  App.  1989) ;  Be ns on v.  H.  G.  Hi l l s

St or e s ,  I nc . ,  699 S. W. 2d 560,  563 ( Te nn.  App.  1985) .  Se c ond,  t he

pl a i nt i f f  ma y s how t ha t  t he  da nge r ous  c ondi t i on e xi s t e d f or  s o l ong

t ha t  t he  de f e nda nt  s houl d ha ve  known a bout  i t .  Cha mbl i s s  v .

Shone y ' s ,  I nc . ,  742 S. W. 2d 271,  273 ( Te nn.  App.  1987) ;  J one s  v.

Za yr e ,  I nc . ,  600 S. W. 2d 730,  732 ( Te nn.  1980) .

We  mus t  e xa mi ne  t he  t r i a l  c our t ' s  gr a nt  of  s umma r y j udgme nt

unde r  t he  s t a nda r d s e t  f or t h  i n  Rul e  56. 03,  Te nne s s e e  Rul e s  of

Ci vi l  Pr oc e dur e .   Summa r y j udgme nt  i s  a ppr opr i a t e  " i f  t he  pl e a d-

i ngs ,  de pos i t i ons ,  a ns we r s  t o  i nt e r r oga t or i e s ,  a nd  a dmi s s i ons  on

f i l e ,  t oge t he r  wi t h t he  a f f i da vi t s ,  i f  any,  s how t ha t  t he r e  i s  no

ge nui ne  i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y  i s

e nt i t l e d t o  a  j udgme nt  a s  a  ma t t e r  of  l a w. "  A t r i a l  c our t  f a c e d

wi t h a  mot i on f or  s umma r y j udgme nt  i s  r e qui r e d t o  c ons i de r  t he

mot i on i n  t he  s a me  l i ght  a s  a  mot i on f or  di r e c t e d ve r di c t  ma de  a t

t he  c l os e  of  t he  pl a i nt i f f ' s  pr oof ,  i . e . ,  " t he  t r i a l  c our t  mus t

t a ke  t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he  e vi de nc e  i n  f a vor  of  t he

nonmovi ng pa r t y ,  a l l ow a l l  r e a s ona bl e  i nf e r e nc e s  i n  f a vor  of  t ha t
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pa r t y,  a nd di s c a r d a l l  c ount e r va i l i ng e vi de nc e . "   Byr d v.  Ha l l ,  847

S. W. 2d 208,  210- 11 ( Te nn.  1993) .  Si nc e  our  r e vi e w i nvol ve s  onl y a

que s t i on of  l a w,  no pr e s umpt i on of  c or r e c t ne s s  a t t a c he s  t o  t he

t r i a l  c our t ' s  j udgme nt .   Gonz a l e s  v .  Al ma n Cons t r .  Co. ,  857 S. W. 2d

42,  44 ( Te nn.  App.  1993) .

Now ha vi ng e s t a bl i s he d t he  s t a nda r d unde r  whi c h we  mus t  r e vi e w

t hi s  c a s e ,  we  wi l l  l ook t o  t he  e vi de nc e  i n  s uppor t  of  a nd a ga i ns t

t he  de f e nda nt s '  mot i ons  f or  s umma r y j udgme nt .

I n s uppor t  of  t he  mot i ons  f or  s umma r y j udgme nt ,  t he  de f e nda nt s

r e l y upon t he  de pos i t i on of  t he  pl a i nt i f f ,  Lor e na  Ma e  Ri c e ,  t he

i nj ur e d pa r t y .   The  r e c or d r e f l e c t s  t ha t  t he  pl a i nt i f f s '  da ught e r

l i ve d on t he  pr e mi s e s  i n  que s t i on a nd a t  t he  t i me  t he  a c c i de nt

oc c ur r e d,  t he  pl a i nt i f f  wa s  l e a vi ng t he  pr e mi s e s  a f t e r  a  vi s i t  wi t h

he r  da ught e r .   The  pl a i nt i f f  wa s  una bl e  t o  s he d a ny a ppr e c i a bl e

l i ght  on t he  i s s ue  of  t he  c ondi t i on of  t he  wa t e r  me t e r  we l l  or

e xa c t l y  how t he  a c c i de nt  t ook pl a c e .   I n  he r  de pos i t i on s he  wa s

a s ke d t he  f ol l owi ng que s t i ons  a nd ga ve  t he  f ol l owi ng a ns we r s :

*     *      *      *

Q. Whe n you wa l ke d i nt o t he  hous e ,  di d you s e e  t he
me t e r ?

 A. No,  I  di dn ' t .
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Q. Whe n you c a me  ba c k out  di d you s e e  i t  be f or e  you
f e l l ?

 A. No.

Q. Wa s  i t  r a i ni ng t he  da y of  t he  a c c i de nt ?

A. I  don ' t  r e a l l y  know.

Q. We r e  t he r e  a ny l e a ve s  on t he  gr ound t ha t  da y?

A. I  don ' t  know.   I  di dn ' t  pa y a t t e nt i on.

Q. As  you c a me  out  of  t he  hous e ,  t e l l  me  wha t  ha p-
pe ne d.

A. I  wa s  j us t  t e l l i ng t he m " bye " ,  a nd t he  ne xt  t hi ng I
r e me mbe r ,  I  f e l l .

Q. Go a he a d.

A. And I  wa s  down i n t hi s  — you know,  f e l l  down i n
t ha t  hol e .   I t  t ook my s hoe  of f  a nd e ve r yt hi ng.
And my da ught e r  wa s  t r yi ng t o  ge t  t o  me ,  you know,
t o he l p me  out ,  a nd  t he n my — s he  hol l e r e d a t  he r
hus ba nd t o  c ome  a nd he l p.   Of  c our s e ,  he  ha d s a w
whe n I  f e l l .   He  c ome  r unni ng out  t he r e .   The y bot h
he l pe d me ,  you know,  go s i t  down,  a nd I  we nt  ba c k
a nd s a t  down,  a nd t he y  t r i e d  t o  ge t  me  t o  go t he
hos pi t a l  a nd I  di dn ' t  go.   I  t hought  I ' d  be  a l l
r i ght .

Q. Wa s  t he  l i d  on c r ooke d or  wa s  i t  on s t r a i ght  be f or e
you f e l l ?

A. I  don ' t  know.

Q. Wa s  t he  l i d  on t he  me t e r  we l l  be f or e  you f e l l ?

A. I  don ' t  know.   Al l  I  r e me mbe r  i s  j us t  f a l l i ng .   I
don ' t  e ve n — I  don ' t  know wha t  — wha t  ha ppe ne d.

Q. Do you know i f  you s t e ppe d on t he  me t e r  c ove r ?

A. Ye a h,  I  know i t  f l i ppe d up wi t h me  be c a us e  my f oot
we nt  down i n t he r e .   And my f oot  wa s  on one  s i de ,
a nd whe n I  t r i e d t o  move  i t  knoc ke d my s hoe  of f .
And t he n I ' d  hur t  my l e g,  c oul dn ' t  wa l k,  a nd s t a r t -
e d hol l e r i ng.   Tha t ' s  whe n t he y c ome  out  a nd he l pe d
me .   Tha t ' s  a l l  I  r e me mbe r .
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Q. Whe n you s t e ppe d on i t ,  do you know i f  i t  wa s
c r ooke d be f or e  you s t e ppe d on i t  . . . ?

A. No,  I  don ' t .

Q. Or  whe t he r  i t  wa s  on s t r a i ght ?

A. No.  I  don ' t  know.

*     *      *      *

Q. Do you know of  a nybody t ha t  c l a i ms  t he y know a ny-
t hi ng a bout  t he  c ondi t i on of  t ha t  me t e r  we l l  a t  a ny
t i me  be f or e  t he  da y you f e l l ?

A. No.

Q. Do you know of  a nybody t ha t  knows  or  c l a i ms  t o  know
whe n t he  me t e r  we l l  or  t he  l i d  wa s  da ma ge d be f or e
t he  da y you f e l l .

A. No.

I n a ddi t i on t o  t he  de pos i t i on t e s t i mony of  Lor e na  Ma e  Ri c e ,

t he  mova nt s  pr e s e nt e d  t he  a f f i da vi t  of  Le ona r d We bs t e r ,  c l a i ms

i nve s t i ga t or  f or  KUB.   Mr .  We bs t e r  t e s t i f i e d t ha t  t he  me t e r  wa s

r e a d on Se pt e mbe r  8 ,  1993,  Oc t obe r  7 ,  1993,  a nd Nove mbe r  5,  1993 by

J a c k Ba l l e w.   The  a c c i de nt  c ompl a i ne d of  oc c ur r e d on Nove mbe r  4,

1993.

Pl a i nt i f f s  r e s ponde d wi t h t he  a f f i da vi t  of  J udy Hoove r  a nd

She l don Hoove r .   The i r  t e s t i mony i s  s e t  out  ve r ba t i m a s  f ol l ows :

1. Tha t  t he y a r e  ove r  e i ght e e n ye a r s  of  a ge .

2. Tha t  t he y r e nt e d t he  hous e  l oc a t e d 801 Wa t a uga
Ave nue  [ s i c ] ,  Knoxvi l l e ,  Te nne s s e e  [ t he  a ddr e s s
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whe r e  t he  a c c i de nt  oc c ur r e d]  f r om t he  de f e nda nt ,
Rona l d Ha ns e n.

3. Tha t  t he y r e nt e d t he  hous e  f r om Apr i l  1993 t hr ough
Apr i l  1994.

4. Tha t  t he y obs e r ve d t he  de f e nda nt ,  Rona l d Ha ns e n,
i ns pe c t i ng hi s  pr e mi s e s  on nume r ous  ( bi - we e kl y)
oc c a s i ons  i nc l udi ng t he  hous e  a nd t he  ya r d.

5. Fur t he r  a f f i a nt s  s a i t h  not .

La s t l y,  t he  de pos i t i on of  J udy Hoove r ,  pl a i nt i f f  Lor e na  Ma e

Ri c e ' s  da ught e r ,  wa s  pl a c e d be f or e  t he  c our t .   I n  he r  de pos i t i on,

Ms .  Hoove r  de pos e d i n  ma t e r i a l  pa r t  a s  f ol l ows :

*     *      *      *  

Q. Be f or e  t he  da y your  mot he r  f e l l  i n  t he  me t e r  we l l
t he r e  i n  f r ont  of  t he  hous e  a t  801 Wa t a uga ,  ha d you
e ve r  l ooke d a t  t ha t  me t e r  we l l  or  t he  l i d?

A. No.

Q. So you ha ve  no opi ni on a bout  t he  c ondi t i on of  t he
me t e r  we l l  or  t he  l i d be f or e  t he  da y your  mot he r
f e l l ;  i s  t ha t  t r ue ?

A. I  ha d no i de a .

Q. Al l  r i ght .   I  t ake  i t ,  t he n,  t ha t  you ne ve r  r e -
por t e d a ny pr obl e m wi t h t ha t  me t e r  we l l  t o KUB
dur i ng t he  t i me  you l i ve d t he r e  unt i l  a f t e r  your
mot he r  f e l l ,  i s  t ha t  t r ue ?

A. Tha t ' s  t r ue .

*    *      *      *
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Ms .  Hoove r  f ur t he r  t e s t i f i e d t ha t  a f t e r  t he  a c c i de nt  ha d

oc c ur r e d,  s he  not i c e d t ha t  a  s ma l l  por t i on of  t he  c onc r e t e  l i p  ha d

br oke n of f  t he  me t e r  we l l .   She  s t a t e d t ha t  s he  ha d no i nf or ma t i on

a s  t o  whe n t he  br e a k oc c ur r e d i n  t he  c onc r e t e .   Ms .  Hoove r  wa s

una bl e  t o  s he d f ur t he r  l i ght  r e l a t i ng t o  a  de f e c t  e i t he r  i n t he

me t e r  we l l  or  t he  me t e r  we l l  l i d.

The  pl a i nt i f f s  i n  t he i r  br i e f  ha ve  f a i l e d t o  ma ke  a ny

r e f e r e nc e s  t o  t he  r e c or d whi c h woul d di r e c t  our  a t t e nt i on t o

e vi de nc e  pr ovi di ng a  ba s i s  f or  not i c e ,  a c t ua l  or  c ons t r uc t i ve ,

c ha r ge a bl e  t o  e i t he r  of  t he  de f e nda nt s .   We  ha ve  e xa mi ne d t he

r e c or d i n  i t s  e nt i r e t y  a nd ha ve  f ound none .

The  pl a i nt i f f s  s e e m t o ba s e  t he i r  c a s e  on t he  pr opos i t i on t ha t

s umma r y j udgme nt s  a r e  i mpr ope r  i n  ne gl i ge nc e  c a s e s ,  c i t i ng Lync h v.

Ci t y of  Knoxvi l l e ,  a n unr e por t e d opi ni on of  t hi s  c our t  by J udge

Fr a nks ,  opi ni on f i l e d a t  Knoxvi l l e ,  Ma y 22,  1995.   We  a gr e e  t ha t

s umma r y j udgme nt s  a r e  not  ge ne r a l l y  a ppr opr i a t e  i n  ne gl i ge nc e

c a s e s ,  howe ve r ,  t he y a r e  a nd s houl d be  gr a nt e d unde r  pr ope r

c i r c ums t a nc e s .

The  Supr e me  Cour t  i ni t i a l l y  e xpr e s s e d s ome  r e l uc -
t a nc e  c onc e r ni ng t he  us e  of  s umma r y j udgme nt s  i n  ne gl i -
ge nc e  c a s e s .  Bowma n v.  He na r d ,  547 S. W. 2d 527,  530 ( Te nn.
1977) .  Howe ve r ,  i t  ha s  now he l d une qui voc a l l y  t ha t
s umma r y j udgme nt s  a r e  not  di s f a vor e d pr oc e dur a l  de vi c e s
a nd t ha t  t he y ma y be  us e d t o  c onc l ude  a ny c a s e  t ha t  c a n
a nd s houl d be  r e s ol ve d on l e ga l  i s s ue s  a l one .  Byr d v.
Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) .  Thus ,  our  r ol e  on
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a ppe a l  i s  not  t o  dwe l l  on t he  na t ur e  of  t he  c a us e  of
a c t i on but  r a t he r  t o  de t e r mi ne  whe t he r  t he  r e qui r e me nt s
of  Te nn.  R.  Ci v.  P.  56 ha ve  be e n s a t i s f i e d.  Cowde n v.
Sovr a n Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.
1991) ;  Hi l l  v.  Ci t y of  Cha t t a nooga ,  533 S. W. 2d 311,  312
( Te nn.  App.  1975) .

Ma ns f i e l d v.  Col oni a l  Fr e i ght  Sys . ,  862 S. W. 2d 527 ( Te nn.  App.
1993) .

The  movi ng pa r t y  i s  e nt i t l e d t o  s umma r y j udgme nt  whe n,  a f t e r

be i ng gi ve n a  r e a s ona bl e  oppor t uni t y  t o  s ubs t a nt i a t e  i t s  c l a i ms ,

t he  nonmovi ng pa r t y  c a nnot  e s t a bl i s h  a n e s s e nt i a l  e l e me nt  of  i t s

c a s e .  Byr d v.  Ha l l ,  s upr a .   Whe t he r  t he  l a nd owne r  c r e a t e d a

da nge r ous  or  de f e c t i ve  c ondi t i on or  ha d e i t he r  a c t ua l  or  c ons t r uc -

t i ve  not i c e  of  a  da nge r ous  c ondi t i on i s  a n e s s e nt i a l  e l e me nt  of  a

pr e mi s e s  l i a bi l i t y  a c t i on a ga i ns t  t he  owne r .   J one s  v.  Za yr e ,  I nc . ,

600 S. W. 2d 730,  732 ( Te nn.  App.  1980) .   He r e  t he  pl a i n t i f f s  ha ve

c ompl e t e l y f a i l e d,  a f t e r  r e a s ona bl e  oppor t uni t y ,  t o  de mons t r a t e

e i t he r  t ha t  t he  de f e nda nt s  c a us e d  or  c r e a t e d t he  c ondi t i on a nd,

t he r e f or e ,  ha d not i c e  of  i t  [ Sa nde r s  v .  St a t e ,  s upr a  a nd Be ns on v.

H.  G.  Hi l l s  St or e s ,  I nc ,  s upr a ] ,  o r  t o  s how t ha t  t he  da nge r ous

c ondi t i on e xi s t e d f or  s o l ong t ha t  t he  de f e nda nt s  s houl d ha ve  known

a bout  i t .  Cha mbl i s s  v .  Shone y ' s ,  I nc . ,  s upr a ,  a nd J one s  v.  Za yr e ,

I nc . ,  s upr a .

Si nc e  i n  t hi s  c a s e ,  unde r  t he  undi s put e d f a c t s  be f or e  t he

c our t ,  a n e s s e nt i a l  e l e me nt  of  t he  pl a i nt i f f s '  c a s e  i s  a bs e nt ,  i t

ma y be  a ppr opr i a t e l y s t a t e d " t ha t  t he r e  i s  no ge nui ne  i s s ue  a s  t o
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a ny ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y i s  e nt i t l e d t o a

j udgme nt  a s  a  ma t t e r  of  l a w. "

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on be l ow.   

                               ________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

LORENA MAE RI CE a nd hus ba nd     ) KNOX CI RCUI T 
ALVI S MI CHAEL RI CE,              ) C. A.  NO.  03A01- 9606- CV- 00209
                                )
          Pl a i nt i f f s - Appe l l a nt s  )  
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WHEELER ROSENBALM
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
KNOXVI LLE UTI LI TI ES BOARD a nd  ) AFFI RMED AND REMANDED
RONALD HANSEN,                   )
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on of  c os t s  be l ow.

                                PER CURI AM
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